From: Sikes, Monica

To: Schaub, Mike

Cc: Amy Trahan (amy_trahan@fws.gov); Martinez, Maria; Nelson, Russell
Subject: Re: [EXTERNAL] update on Louisiana DO criteria lawsuit

Date: Tuesday, March 26, 2019 9:41:35 AM

Thanks Mike. That sounds like a good approach for the way forward on this. We will be
hearing from you soon, Monica

Monica Sikes
Fish and Wildlife Biologist

U.S. Fish and Wildlife Service

Louisiana Ecological Services Office

200 Dulles Drive
Lafayette, LA
337-291-3118
337-291-3139 (Fax)

https://www.fws.gov/southeast/lafayette

NOTE: This email correspondence and any attachments to and from the sender are subject to the Freedom of Information Act
(FOTA) and may be disclosed to third parties.

On Mon, Mar 25, 2019 at 5:32 PM Schaub, Mike <Schaub.Mike@epa.gov> wrote:

Thank you Monica. It’s a bit fuzzy to me what the state intends to do with this. My personal
observation is that we can’t go down the same road we’ve been down. I’d very much like to
explore other alternatives. | think your suggestions for a new discussion make sense. Please
allow me to get in contact with my counterparts at LDEQ and check their availability for
such a discussion and then get back to you, hopefully later this week.

Mike Schaub

Water Quality Standards Program
Water Division

US EPA Region 6-Dallas
214-665-7314

From: Sikes, Monica <monica_sikes@fws.gov>

Sent: Monday, March 25, 2019 9:56 AM
To: Schaub, Mike <Schaub.Mike@epa.gov>

Cc: Amy Trahan (amy_trahan@fws.gov) <amy_trahan@fws.gov>; Martinez, Maria
<Martinez.Maria@epa.gov>; Nelson, Russell <nelson.russell@epa.gov>
Subject: Re: [EXTERNAL] update on Louisiana DO criteria lawsuit

Mike, Thanks for the update. If you are going to initiate Section 7 consultation
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on this, following the same logic as what we were looking at before, lowering
the DO requirements to a nearly hypoxic environment could potentially kill
aquatic animals due to suffocation, thus initiating formal consultation. I agree
with you that we should all get back together, determine roles, estimate
timelines, and get a handle on where we are with this and what direction we are
heading so that we all stay on track and keep things moving. I look forward to
planning a time and getting together soon. Thanks, Monica

Monica Sikes

Fish and Wildlife Biologist

U.S. Fish and Wildlife Service

Louisiana Ecological Services Office

200 Dulles Drive
Lafayette, LA
337-291-3118
337-291-3139 (Fax)

https://www.fws.gov/southeast/lafayette

NOTE: This email correspondence and any attachments to and from the sender are subject to the Freedom of Information
Act (FOIA) and may be disclosed to third parties.

On Thu, Mar 14, 2019 at 5:23 PM Schaub, Mike <Schaub.Mike@epa.gov> wrote:
Hi Amy and Monica,

I wanted to follow up with the both of you on the status of the lawsuit in Louisiana
regarding EPA’s approval of Louisiana’s DO criterion (2.3mg/L) in those waters of the
eastern Lower Mississippi River Alluvial Plain (eLMRAP) ecoregion. I’ve discussed it
some with Amy, but | know that Monica was present when Russell Nelson and Phil
Crocker came down to Lafayette to discuss this issue last year and | thought I should
update her as well. In short, on February 25, the court remanded the action back to EPA
and vacated our previous approval of the criterion throughout all of the ecoregion, except
in the permit of one discharger (see attached). The discharger is located in subsegment
LA040404 (New River), which to my understanding is not presently determined to be
critical or potential habitat for the heelsplitter or Gulf sturgeon. In effect, this means that
EPA’s previous approval no longer applies, so the criteria revert back to the previously
applicable criteria of 4mg/L (estuarine waters) or 5mg/L (freshwaters). We are now back
in the position of evaluating the state’s submission proposing the criterion of 2.3mg/L
across the ecoregion, or an alternate criterion depending on whether the state wishes to re-
propose a new criterion.


https://www.fws.gov/southeast/lafayette
mailto:Schaub.Mike@epa.gov

Obviously, the primary reason for remand and vacatur was the lack of consultation under
7(a)(2) of the ESA, so we will need to move forward with that process at some point. In
the meantime, we wish to continue working with you all on an informal basis (i.e.
‘technical assistance’) to identify possible pitfalls with the previous minimum criterion
(2.3mg/L) as discussed in the previous biological evaluation, and to perhaps point us in
the right direction as to what would be protective of listed species where they occur in
eLMRAP. We understand that FWS had reservations with this criterion before, so any
clarification of such concerns would be very helpful to us. Any studies or other types of
documentation with respect to the DO needs of Gulf sturgeon and the heelsplitter in
Louisiana not previously cited would be welcome. We recently became aware of a March
5, 2014 letter to EPA Region 4 (also attached) regarding consultation with Region 4 on
their approval of amended DO criteria in Florida, which includes a brief discussion of DO
criteria applied in various parts of the state and FWS’s concurrence. Any such similar
information regarding FWS consultations with other Regions (specific to DO and similar
listed species in fresh/estuarine waters) would also be welcome.

If possible, we’d like to schedule a conference call with you all sometime in the next few
weeks or so (or month?) to discuss this issue further. | know that Russell and Phil had
discussed having regular calls with you all and the state, but frankly, I wasn’t sure if there
was much to discuss until now. Once you’ve had a chance to look over this stuff again
and can find a time that is convenient for you, perhaps we can schedule a call among our 3
agencies to kickstart discussions once again? | think it would be helpful for LDEQ to also
get a sense of any specific concerns with their criterion moving forward.

Again, thanks so much for working with us on this and other WQS issues in Louisiana.
Please feel free to call or write with any questions. Have a good one!

Mike Schaub

Water Quality Standards Program
Water Division

US EPA Region 6-Dallas

214-665-7314



